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INTRODUCTION AND SUMMARY.

RTI International (“RTI") respectfully submits thopposition to the National Consumer
Law Centetet al's (“NCLC") petition for reconsideration of the Fexchl Communications
Commission’s (“FCC” or “Commission”) July 5, 20D&claratory Rulingn the above-
captioned proceeding.As explained below, the clarification that NCL&stchallenged is fully
within the Commission’s authority and amply suppdrby a comprehensive record developed
through multiple requests for comment over neamty years. NCLC fails entirely to identify
any compelling legal or policy reason to reconsttieDeclaratory Rulingor explain why it did

not participate earlier in this proceeding.

! SeeNCLC et al. Petition for Reconsideration of Declaratory Rulamg Request for Stay
Pending Reconsideration, CG Docket No. 02-278dfilely 26, 2016) (“NCLC Petition”);
Consumer and Governmental Affairs Bureau Seeks @oitmon National Consumer Law Center
Petition for Reconsideration of the FCC'’s BroadBetclaratory Ruling Public Notice, DA 16-
878 (CGB rel. Aug. 1, 20163%ee alsdRules and Regulations Implementing the Telephone
Consumer Protection Act of 1991; Broadnet Telese/LLC Petition for Declaratory Ruling;
National Employment Network Association PetitionEgpedited Declaratory Ruling; RTI
International Petition for Declaratory Rulindoeclaratory Ruling, 31 FCC Rcd 7394 (2016)
(“Declaratory Ruling).



On July 5, 2016, the Commission clarified thatTi&PA does not apply to calls made by
or on behalf of the federal government in the cahad official government business, except in
cases where a contractor does not comply with ohergment’s instructions. After failing to
participate at any point in the two-year proceedM@LC now asks the Commission to
reconsider this decisioh.In an effort to provide support for its requé$€LC grossly
exaggerates theeclaratory Ruling’smpact. NCLC also misconstrues the text of th&®ACthe
Supreme Court’s recent decisionBwald Co. v. Gomeand the relationship between that
decision and th®eclaratory Ruling’

The Commission should not reconsider Erexlaratory Ruling The FCC's clarification
is supported by the plain language of the TCPAdewhdes of Supreme Court precedent, which
establish that statutes that use the term “peraosm'tonstrued to exclude the federal government
absent a clear, affirmative showing of Congresdiamant to the contrary. The clarification is
also supported by the FCC'’s longstanding preceateinterpreting the TCPA to exempt from
liability calls placed on behalf of a principal th@ould not have been liable if it had placed the
calls itself® Importantly, it would be entirely unreasonabletiow contractors placing
telemarketingcalls on behalf of a private sector company tg oel that company’s established
business relationships and other caller “benetitisile prohibiting the federal government from
similarly sharing its “benefits” with the same cedinter contractors for non-marketing research

surveys, tele-town halls, and other important gorent calls.

2 See Declaratory Ruling
% SeeNCLC Petition at 2.
* Seeid.; Campbell-Ewald Co. v. Gomel36 S. Ct. 663 (2016).

® See, e.gWill v. Michigan Dep't of State Policd91 U.S. 58, 64 (1989)Yilson v. Omaha
Tribe, 442 U.S. 653, 667 (1979).

® See, e.g., Declaratory Rulifgl7.



In addition, the Bipartisan Budget Act’'s amendmeatthe TCPA are also consistent
with the Declaratory Ruling as the Commission has now explained on multiptasions. The
exemptions created by the Bipartisan Budget Actyapased on the purpose of the call, whereas
the Commission’s clarification applies based onréiationship between the caller and the
federal government. Also, Congress created thmptiens before th®eclaratory Rulingwas
released, which means that they were not reduradgmiintless.

TheDeclaratory Rulingalso advances the public interest and will benbkétfederal
government and consumers. The federal governnmeint@ntractors who call on its behalf must
be able to call wireless phones to ensure thatrgavent research, funding, and policies benefit
citizens as intended. Meanwhile, its use of adedraalling technologies and contractors to
place calls is cost-effective, efficient, and cetemt with sound federal policy.

Il. THE PETITION SHOULD BE DISMISSED BECAUSE NCLC HAS N OT SHOWN

GOOD CAUSE FOR ITS FAILURE TO PARTICIPATE IN THE UN DERLYING
PROCEEDING.

The Commission’s rules require any petitioner segkeconsideration of a decision in a
proceeding that she was not a part of to show gaade “why it was not possible” to participate
earlier in the proceedirfty.NCLC does not even allege that it or any othetypsas unable to
participate earlier in this proceedifgnstead, NCLC claims only that it could not hdweeseen
the proceeding’s outcome despite the Commissiaisitation of public comment on this issue

three times in the past two yeafs.

" See, e.g., idf 21 n.96.
847 C.F.R. § 1.106(b)(2).
% SeeNCLC Petition at 6-9.
Yseeid



NCLC had ample warning that the Commission wasidensg whether calls by or on
behalf of the federal government were subject ®0ltBPA. Three separate parties filed three
separate petitions raising this specific issuel; Bfoadnet Teleservices LLC (“Broadnet”); and
the National Employment Network Association (‘“NENA* The Commission sought comment
on these petitions on three separate occasionplaimdly stated that it was considering the issues
addressed in thBeclaratory Ruling?> For example, in November 2014, the Commissioreesk
whether the TCPA applies to callsy‘or on behalf othe federal government” when it sought
comment on RTI's petitiol® RTI's petition expressly asked the FCC to clatifgt calls by or
on behalf of the government, including calls byoateactor, were not subject to the TCFA.
Likewise, in September 2015, the Commission askieetiwer “calls made by or on behalf of
government entities, including . . . those workimgbehalf of government entities and officials,
are [Jsubject to the TCPA” when it sought commemBroadnet’s petitio> Then, on March
14, 2016, the Commission announced that an itemeasithg these petitions was circulated for a

vote.

1 SeeRTI International Petition for Expedited Declamgt®uling, CG Docket No. 02-278 (filed
Sep. 29, 2014) (“RTI Petition”); Petition of BroaatrTeleservices LLC for Declaratory Ruling,
CG Docket No. 02-278 (filed Sep. 16, 2015); Natldbamployment Network Association
Petition for Expedited Declaratory Ruling, CG Docki®. 02-278 (filed Aug. 19, 2014).

1235ee Consumer and Governmental Affairs Bureau Szmksnent on Petition for Expedited
Declaratory Ruling Filed by RTI InternationalG Docket No. 02-278, Public Notice, 29 FCC
Rcd 13916 (CGB 2014) RTI Public Notic®); Consumer and Governmental Affairs Bureau
Seeks Comment on a Petition for Declaratory Rufikgd by Broadnet Teleservices, LLCG
Docket No. 02-278, Public Notice, 30 FCC Rcd 1065&B 2015) (Broadnet Public Noticg;
Consumer and Governmental Affairs Bureau Seeks @oitnon Petition for Expedited
Declaratory Ruling Filed by National Employment Wetk AssociationCG Docket No. 02-278,
Public Notice, 29 FCC Rcd 11268 (CGB 2014).

13 RTI Public Noticeat 1 (emphasis added).
14 SeeRTI Petition at 1.
15 Broadnet Public Noticat 1-2.



NCLC did not comment on any of the three petitionstherwise participate in this
proceeding during the past two years. Moreovel, Gl@Gas failed to demonstrate that good
cause exists for this neglect, which is espectiflycult to justify given that NCLC has filed
comments on many other TCPA issues in this samed&@&et during the same two-year
period’® NCLC has also met with a variety of Commissiaaffain numerous occasions during
the same period to discuss other TCPA iss(es.

Indeed, NCLC appears to take the position thaCihkeamission is not authorized to
complete a proceeding unless comments have been iy public interest groups representing
consumers generally or by other legal aid progrepeesenting low-income peopl&”No such
restriction applies to the Commission. Moreovégo consumers, such as Joe Shields and
Frederick Luster, filed comments on the RTI, Brogtgiand NENA petitions? Those comments
raised many of the same issues and arguments a€ RChich means that those arguments

therefore have already been raised and addressée IGommission.

18 See, e.g Reply Comments of NCLEt al, CG Docket No. 02-278 (filed Dec. 22, 2014)
(opposing a petition for declaratory ruling fileg the Consumers Bankers Association);
Comments of NCLt al, CG Docket No. 02-278 (filed Feb. 23, 2015) (oppg a petition for
declaratory ruling filed by the American Associatiof Healthcare Administrative
Management); Comments of NClet al., CG Docket No. 02-278 (filed June 6, 2016) (oppps
a petition for declaratory ruling filed by KohllIBharmacy and Homecare Inc.) .

17 See, e.g Letter from Margot Saunders, Counsel, NCLC, tarlehe Dortch, Secretary, FCC,
CG Docket No. 02-278 (filed Mar. 28, 2016).

18 SeeNCLC Petition at 9.

19 See, e.g Comments of Joe Shields on the RTI Internatiiition for Declaratory Ruling,
CG Docket No. 02-278 (filed Dec. 23, 2014); CommsesftFrederick Luster, CG Docket No.
02-278 (filed June 6, 2016).

20 See id..NCLC Petition.



Il THE DECLARATORY RULING IS SUPPORTED BY THE TCPA’S PLAIN
LANGUAGE, LONGSTANDING ADMINISTRATIVE PRECEDENT, AN D
DECADES OF SUPREME COURT PRECEDENT.

NCLC asserts that tHeeclaratory Rulings “incorrectly reasoned” and inconsistent with
both the TCPA and recent Supreme Court precédeint fact, however, the Commission’s
clarification flows easily and naturally from theatute’s plain language, the FCC’s longstanding
administrative precedent, and decades of Suprerod @recedent.

A. The Declaratory Ruling is Consistent with the TCPA'’s Plain Language.

The TCPA's plain language confirms that it doesaymly to calls made by or on behalf
of the federal government. Section 227(b)(1) makeslawful for a “person” to call wireless
numbers using an automatic telephone dialing sy$tamtodialer”) or prerecorded voice in
certain situationd?> The Communications Act (in which the TCPA is diedi) specifically
defines a “person” as an “individual, partnerslaigsociation, joint-stock company, trust or
corporation.””® The federal government does not meet this difiniend NCLC has not
disputed otherwise. Moreover, as the Commissiaelxalained, the fact that Congress chose
not to include any language indicating an intergubject the federal government to the TCPA’s
technology-based calling restrictions is “conclesavidence that Congress intended the federal
government not to be included within the persongped by [the prohibitions]**

Similarly, federal contractors who place calls @hdlf of the United States also are not
“persons” in certain circumstances because of tiedationship with the federal government.

Such contractors “step into the shoes” of the f@ldgovernment in these circumstances,

2L Sedd. at 3, 13-15; NCLGt al Comments, CG Docket No. 02-278, 2-3 (filed Aug, 2016)
("NCLC Comments”).

?23ee47 U.S.C. § 227(b)(1).
23|d. § 153(39).
24 SeeDeclaratory Rulingf 12.



including where they act “as the government’s ageatcord with the federal common law of
agency.® Because the calls are effectively “placed” byféseral government, the contractors
who make them are exempt from liability to the saxent that the federal government would
be if it had physically dialed the calls.

NCLC misconstrues the TCPA's text, structure, amgppse when it claims that they
“make clear” that Section 227(b) applies to cortbecwho are validly authorized to call on
behalf of the federal governmeiit.Congress could have easily defined “person” tduihe
either the federal government or those who caltohehalf. It did not.NCLC also notes the
Communication Act’s inclusion of the phrase “unléss context otherwise requires” in its
definition of the term “person.” What NCLC failg tealize, however, is that this language
actually works against its request. This is calyaa case where even if the federal government
and its contractors were included in the definitidriperson,” “the context otherwise requires”
certain callers to not be “persons” due to thdatienship with the United Statés.

Moreover, the FCC has not “adopt[ed] a general gtem for classes of callers,” as
NCLC suggest8® Rather, the FCC has clarified what an ambiguetrs theans in a statute it is
charged with implementing. This clarification snsistent with Congress’ delegation of
policymaking responsibilities to the Commissfonin fact, the Commission can use its authority

under the Communications Act and the TCPA to ndt onterpret what “person” means and the

%> See idf 16.

26 SeeNCLC Petition at 15.
2 See47 U.S.C. §153(39).
8 SeeNCLC Petition at 17.

29 See, e.g., United States Telecom Assoc. v, RBC15-1063, at 22-23 (D.C. Cir. 2016)
(quotingChevron U.S.A. Inc. v. Natural Resources Defense€lh Inc, 467 U.S. 837, 865
(1984)).



applicability of the TCPA to calls “on behalf ofi¢ federal government, but also to clarify what
“on behalf of’ means in that contet.

B. The Declaratory Ruling is Consistent with Longstanding FCC Precedent.

TheDeclaratory Rulings also consistent with “longstanding administragprecedent.”
The Commission has consistently interpreted the A @Rexempt from liability calls on behalf
of a principal that would not have been liable iiad placed the calls itséff. For example, in
the 1995 TCPA Orderthe FCC concluded that the statutory exemptiomfthe term “telephone
solicitation” for calls and messages “by a tax-egeénonprofit organization” should include
calls and messages made by or on behalf of tax{sxeomprofit organization¥ In the2003
TCPA Orderand the2005 State Farm Declaratory Rulinthe FCC reached similar conclusions
in the context of the statutory exemption from tdwen “telephone solicitation” for calls and
messages to persons with whom the caller has ahlissied business relationsfip It would be
entirely unreasonable to interpret the TCPA togubparties placing telemarketing calls on
behalf of private companies while offering no potien to parties placing non-telemarketing

calls on behalf of the federal government for ddficovernment busines$s.

%0 see, e.g Letter from Mark W. Brennan, Counsel, RTI, torldae H. Dortch, Secretary, FCC,
CG Docket No. 02-278 (filed July 18, 2016).

31Seeidy 17.

32 See Rules and Regulations Implementing the TelepBonsumer Protection Act of 1991,
Memorandum Opinion and Order, 10 FCC Rcd 123912§131(1995).

33 SeeRules and Regulations Implementing the Telephoms@oer Protection Act of 1991
Report and Order, 18 FCC Rcd 14014 § 118 (2(R&8yuest of State Farm Mut. Auto. Ins. Co.
for Clarification & Declaratory Ruling Declaratory Ruling, 20 FCC Rcd 13664 11 1, 6 (CGB
2005);see also Declaratory Rulin§y16 n.77.

34 See also, e.gRequest of ACA Int'l for Clarification & DeclaratgiRuling Declaratory
Ruling, 23 FCC Rcd 559, 565 1 10 (2008) (clarifyihgt “[c]alls placed by a third party
collector on behalf of [a] creditor are treatedfdle creditor itself placed the call”).

8



The Commission has likewise interpreted the TCPAllmwv agency principles to support
liability. For example, in th€013 Dish Declaratory Rulinghe Commission found that sellers
could be held vicariously liable under the TCPA datls placed on their behalf by third-
parties®> Among other things, the Commission found thatimgthe statute to incorporate
baseline agency principles “reasonably advanckgspbals of the TCPA” and “is consistent
with judicial precedent®

TheDeclaratory Rulingfollows from these prior decisions. If a sellande liable for
calls that third sparties place on its behalf, wawld it not similarly delegate special benefits or
privileges to the same third parties? As notedrep would be entirely unreasonable to allow
contractors to share a principal’s benefits if phiacipal is a private party, but not if the pripal
is the federal government. It would also be eltivmreasonable to impose more stringent
restrictions on calls from contractors on behalthef federal government than on calls from
contractors on behalf of a private party.

C. The Declaratory Ruling is Consistent with Decades of Supreme Court Precedqi.

Additionally, theDeclaratory Rulings consistent with decades of Supreme Court
precedent, including the Court’s recent decisioBamez’ As RTI and others have explained

many times in this proceedifigthe Supreme Court consistently has held thattssitising the

% DISH Network, LLCDeclaratory Ruling, 28 FCC Rcd 6574 { 35 (2013).
%6 See 1d 1 35-36.
3" SeeGomez 136 S. Ct. at 666.

% See, e.g.Reply Comments of RTI, CG Docket No. 02-278, §iléd Jan. 12, 2015) ; Letter
from Mark W. Brennan, Counsel, RTI, to Marlene Hurigh, Secretary, FCC, CG Docket No.
02-278 (filed July 18, 2016).



term “person” are “ordinarily construed to excludké federal government absent “some
affirmative showing of statutory intent to the camy.”°

The TCPA is devoid of any such “intent to the cantr* In fact, the Commission and
members of Congress have both emphasized thapfisite is the case. For example, in a
January 8, 2015, letter to Chairman Wheeler, Reptesives Butterfield, Ellmers, and Price
explained that “the goal of the TCPA has never heeampede communications from the federal
government.*

The Court’s decision iGomezeflects these realities. There, the Court exgtyes
recognized that “[tlhe United States and its agesat is undisputed, are not subject to the
TCPA's prohibitions.”™® The Court also confirmed that federal contractans “simply
perform[] as directed” are, like the federal goveemt and its agencies, “not subject to the

TCPA’s prohibitions.**

D. NCLC Substantially Misconstrues theGomez Decision and its Relationship to
the Declaratory Ruling.

Contrary to NCLC'’s assertions, the Court did ndttbat sovereign immunity “protects
the government — and only the governméntRather, the Court that held federal contractors

“may be shielded from liability” when they do nablate the government’s instructions, but that

39 See, e.gWill v. Michigan Dep't of State Policd91 U.S. 58, 64 (1989)Yilson v. Omaha
Tribe, 442 U.S. 653, 667 (1979) (quotiblpited States v. Cooper Cor@12 U.S. 600, 604
(1941)).

40 see id

1 Declaratory Ruling[12; Letter from Reps. David Price, G.K. Buttddieand Renee Ellmers,
U.S. Congress, to Chairman Tom Wheeler, FCC, C&&tddo. 02-278, at 1 (Jan. 8, 2015)
(“Congressional Letter”).

2 SeeCongressional Letter.

* Gomez 136 S. Ct. at 663, 666, 672.
* See id.

> NCLC Comments at 12.

10



“[u]nlike the United States and its agencies, fatleontractors do not enjoy absolutely
immunity.”® In other words, sovereign immunity protects bibinfederal government and
federal contractors, but the protection it affof@sontractors is not always going to be as
broad?’

The Commission also did not, as NCLC suggests |atenthe concept of sovereign
immunity with the scope of the term “person” untter TCPA?® Rather, the Commission
recognized that sovereign immunity and the integi@en of the TCPA are separate issues and
made no finding concerning sovereign immuityFurther, the Commission did not “base” the
Declaratory Rulingon theGomezecision?® Instead, the FCC observed that its decision is
“supported by’ th&somezdecision along with the text of the TCPA, othepfame Court
precedent, policy considerations, and the recothdrproceeding’

IV.  THE DECLARATORY RULING IS CONSTENT WITH THE BIPARTISAN
BUDGET ACT'S AMENDMENTS TO THE TCPA.

Contrary to NCLC's claims, the FCC'’s clarificationthe Declaratory Rulingcan easily
be squared with last year's amendments to the TGPIA.a Report and Order released on
August 11, 2016, the Commission adopted rules pdament the Bipartisan Budget Act

amendment3® In the Report and Order, the Commission exprasgécted NCLC's position

% Gomez 136 S. Ct. at 664.

*"See id

8 SeeNCLC Petition at 13; NCLC Comments at 13.
9 See, e.gDeclaratory Rulingf 21

%9 SeeNCLC Petition at 13.

°1 See, e.gDeclaratory Rulingf[f 20-22.

2 See, e.g NCLC Petition at 4.

3 See Rules and Regulations Implementing the TelepBionsumer Protection Act of 1991
Report and Order, FCC 16-99 (rel. Aug. 11, 2016).

11



that theDeclaratory Rulinghas limited its ability to adopt rules to implemém Bipartisan
Budget Act amendments.

Indeed, as the Commission has explainedDaglaratory Rulingdoes not mean that
Congress’ decision to exempt calls “to collect btamved to or guaranteed by the United States”
was unnecessary> For example, the clarification applies basedhanrelationship between the
caller and the federal government, whereas therfispa Budget Act exemptions apply based on
the purpose of the call. A party who calls to edlla debt “owed to or guaranteed by” the U.S.
may or may not be a federal contractor. Evenefghrty is a federal contractor, it may not be
acting within the scope of an agency relationship vhe federal government.

A petition for reconsideration recently filed byetRrofessional Services Council (“PSC”)
underscores this poift. According to PSC, the principal-agent relatiopstis not common in
the federal market* If PSC is correct, then it would seem to folldvatt most of the parties
who call to “collect a debt owed to or guarantegdhe United States” are not acting as agents
of the federal government. And if this is the ¢aben Congress’ recent exemptions (and the
rules the Commission adopted to implement them)lavbe highly relevant to a wide variety of
actors even if the term “person” in Section 227(px{oes not include the federal government
and those authorized to call on its behalf.

Moreover, Congress passed the Bipartisan Budgebéictre the FCC had released the

Declaratory Ruling This means that Congress’ amendments to the TWx?4 not “redundant

> See id 1 61-66; NCLC Petition at 16.
%> See Declaratory Rulingj 22 n.96.

%% petition for Reconsideration of Professional SezsiCouncil, CG Docket No. 02-278 (filed
Aug. 4, 2016).

S"Seeidat 12, 15.

12



or pointless,” as the Commission has explained ohipfe occasions® Rather, Congress’
efforts “guarantee[d] that callers covered by theeadment would be excepted from the
[TCPA's] consent requirement no matter how the Cassion eventually resolved the
question.®®

V. NCLC GROSSLY EXAGGERATES THE POTENTIAL IMPACT OF TH E
DECLARATORY RULING

NCLC claims that th®eclaratory Ruling'will undoubtedly cause an immediate increase
in the number of unwanted robocalf."NCLC also claims that “calls from debt collectont
likely also be increased®NCLC further claims that “[a]ll of the other prat®ns of the TCPA,
including the prohibitions against spoofing . .ill wot apply.” These claims are unsubstantiated
and rely on assumptions that fail to withstand sicyu

NCLC grossly exaggerates tBeclaratory Ruling’spotential impact in a number of
ways. For example, NCLC fails to acknowledge thatfederal government itself could place
the calls in question without liabilitt%. Regardless of whether federal contractors arsuto
the TCPA, federal government employees could pllaeealls while “conducting official
government busines§® As the Supreme Court has explained, “the UnitdeS and its

agencies . . . are not bound by the TCPA's regtrist™ Not even NCLC seriously contests

%8 See, e.gDeclaratory Rulingf 21 n.96.
9 See id

% NCLC Petition at 19.

*d.

%2 Seeid.

%3 Declaratory Rulingf 1.

®* See GomeA36 S. Ct. at 663, 666.

13



this point, nor did it seek reconsideration of @@nmission’s decision on the isstieThe
federal government only uses contractors to platie that could be placed by the federal
government itself, which means that the federakbgoment has no incentive to increase the
number of calls it places based on Declaratory Ruling In short, the FCC'’s clarification
should not affect how many autodialed calls conssmeceive.

NCLC also exaggerates tBeclaratory Ruling’spotential impact bynisconstruing the
scope of the clarification. For example, NCLC wlaithat it will allow “[g]lovernment
contractors [to] make robocalls at any time of dayight” and ignore the “rules regarding
technical and procedural standards for artific@te calls [Jand the prohibition against caller 1D
spoofing.®® However, the FCC plainly stated in theclaratory Rulinghat its clarification of
the term “person” was limited to Section 227(b{1)'We make no finding here with respect to
the meaning of ‘person’ as used elsewhere in theA' @ the Communications Act,” the FCC
explained®® The time-of-day, prerecorded voice, and spoafirigs NCLC references are not
grounded in Section 227(b)(3). The clarification thus has no bearing on thesgirements or
on any party’s obligations to comply with them.

Additionally, NCLC exaggerates tiizeclaratory Ruling’spotential impact by assuming

that the protections afforded by it are fundaméytiifferent than those enjoyed by contractors

% A footnote in the NCLC Petition notes merely tN&ELC does “not concede . . . that the
federal government is not a ‘person’ under the TCPRCLC Petition at 13 n.37.

d. at 4, 11.

®” See Declaratory Rulin§j 13 (“We emphasize that our interpretation of$pe’ as excluding
the federal government is limited to the specifatory provision before us: section 227(b)(1)
of the Communications Act.”).

%8 d.
% See, e.g47 U.S.C. 227(d)(3) (prescribing restrictionst tapply to “all artificial or
prerecorded telephone messages”); 47 C.F.R. 8 &4 .(Bohibiting spoofing).

14



under derivative sovereign immunity. Derivativerageign immunity is different, NCLC argues,
because it allows federal contractors to “be omiéwecomply with the TCPA going forward®
However, the same can be said about the FCC’dicion. Under it, only those contractors
who act within the scope of agency relationshighwhe federal government are not “persons,”
which means that the federal government can atiar@require its contactors to comply with
the TCPA by tailoring the scope of its agency refeghips.

Moreover, although NCLC claims that “[t]he termsgmivernment contracts are often
kept secret from the public absent Freedom of mégion Act (“FOIA”) requests™ most
federal government Requests for Proposals (“RF&®’yeadily available to the public.
Regardless, under the Commission’s decision, pisintould still seem to have at least as
permissive a standard for bringing private TCPAnstaagainst federal contractors (and
obtaining the final federal contracts) as they widol bringing other private claims, such as tort
or contract claims, against the same federal coturs.

It is important to remember that tBeclaratory Rulinghas not altered any legal rights or
obligations under the TCPA, the Commission’s TCBIs, or any other federal law. The
Commission did not modify its rules or otherwisegate exemptions from the TCPA’s
requirements,” as NCLC sugge$tsinstead, the Commission clarified the meaningrof
ambiguous term in the statute. The term “persor8ection 227(b)(1) does not include the
federal government or agents validly authorizeth&dxe calls on its behalf, and it did not include
such entities even prior to tieeclaratory Ruling The FCC'’s decision confirmed the term’s

meaning. It did not change it.

0 SeeNCLC Petition at 14.
Tseeid
2 See, e.gNCLC Petition at 6, 17
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VI. THE DECLARATORY RULING ADVANCES THE PUBLIC INTEREST AND
BENEFITS THE FEDERAL GOVERNMENT AND CONSUMERS.

A. The Federal Government and its Contractors Must BéAble to Call Wireless
Phones to Ensure that Official Government Research;unding, and Policies
Benefit Citizens as Intended.

The TCPA's “prior express consent” requirementrfon-marketing calls applies only to
calls to wireless numbef3. More and more households, however, have “cutthe” and use
only wireless telephones. Lewcome and minority households, as well as thosmger than
30 years old, are increasingly less likely to havandline telephon€. If the federal
government and its contractors could not call vesslphones, they would be unable to reach an
increasing number of households, and they woule losproportionately less contact with
certain demographics. For example, RTI has exgththat many of its research surveys
“require random sampling to be useful” and thaty‘demographic populations, such as adults
aged 18-34 and those living in poverty, would bdearrepresented if researchers could only
contact residential telephone numbérs.”

Without appropriate input from such citizens, goweent-funded research — and the
policies that it shapes — would not be able to adesly address the issues that affect them. For
instance, RTI has conducted surveys regarding atdrpartner violence on behalf of the federal

government?® These studies showed that women in lower-incomeséholds are significantly

3 Seed7 U.S.C. § 227(b)(1); 47 C.F.R. § 64.1200(a).

4 SeeStephen J. Blumberg & Julian V. Lul&jreless Substitution: Early Release of Estimates
from the National Health Interview Survey, July-Bexer 2015NAT’L CTR. FORHEALTH
STATISTICS (May 2016), http://www.cdc.gov/nchs/data/nhis/paalease/wireless201605.pdf
(finding that the percentage of U.S. householdh witly mobile phones grew to 48.3 percent in
the second half of 2015).

> Reply Comments of RTI International, CG Docket BB-278, at 7-8 (filed Jan. 12, 2015).
® RTI InternationalResearch on Intimate Partner Violence and Sexualete
http://www.rti.org/sites/default/files/brochures/igsv.pdf (last visited Aug. 3, 2016).
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more likely to experience violence than women iraltfeer householdS. If studies such as this
do not accurately reflect the scope of the iss@esse affected individuals are not contacted,
the policies they influence cannot effectively addy the issue.

Similarly, theDeclaratory Rulinghelps ensure that wireless consumers are equady a
“to participate in government and make their vidwuewn to their representatives,” as the FCC
explained’® It will also “foster public safety and save resms by allowing government to use

the most cost-efficient method of communicatingwiite public.”®

As an example, if the
contractors working on behalf of the Social Segutitiministration (“SSA”) were subject to the
TCPA's “prior express consent” requirement, it wbbk “more difficult and costly to inform
disabled or injured Americans of incentives th&walthem to attempt to return to work without
risking benefits.®
B. The Federal Government’s Use of Advanced Calling Tehnologies and
Contractors is Cost-Effective, Efficient, and Constent with Sound Federal
Policy.
The calls described above, as the Commission hematedged, “advance important
congressional objectives” whether they are plagethé federal government itself or contractors

who call on its behaft' Meanwhile, it is normally more cost-effective federal agencies to

use contractors for projects that require callimantto hire more federal government

" American Psychological Associatioviiolence and Socioeconomic Status
http://www.apa.org/pi/ses/resources/publicatiomdénce.aspx (last visited Aug. 3, 2016).

81d.
91d.; see also, e.gCongressional Letter at 1.
8 Declaratory Rulingf 19.

811d. 1 4 (citing RTI Reply Comments, CG Docket No. 0B2at 6-7 (filed Jan. 12, 2015);
Marketing Research Association Comments, CG Doldket02-278, at 3-4 (filed Dec. 23,
2014)).
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employeed? Thus, allowing the federal government and comtraovho call on its behalf to
use autodialers without consent “will foster puldafety and save public resources by allowing
government to use the most cost-efficient methocbaimunicating with the publi®

Meanwhile, NCLC oversimplifies the federal govermt' calling options. It argues
that the TCPA “does not prevent government agerima@s making regularly dialed calls staffed
by humans® This statement, however, overlooks major chalsripat the federal government
and its contractors would face when attemptingotoly with the TCPA'’s technology-based
restrictions. Since the release of the FCC’s Ai&Omnibus TCPA Ordef® there has been
considerable uncertainty about what constitute¢®atodialer” under the TCPA, and some
parties seem to argue that anything other thateayrphone qualifies as an autodialer. It is
therefore entirely unclear which calling methodd gechnologies the TCPA would prevent
federal agencies from using to call wireless phones

Moreover, theDeclaratory Rulingdoes not provide federal contractors with a “gett-o
of-jail free card,” as NCLC suggests.Instead, the Commission’s clarification is linaite®

situations in which a contractor placed calls vaithihority that has been validly conferred on it

8t is a longstanding federal government policyety on the private sector for certain needed
commercial servicesSee, e.q.Office of Management and Budget, Circular A-P&rformance
of Commercial Activitie§2003),available athttp://bit.ly/29UNmO3 (agencies should “rely on
the private sector for needed commercial serviegstiming such services are not “inherently
governmental” functions).

8 Declaratory Rulingf 19.
8 SeeNCLC Petition at 11.

% Rules and Regulations Implementing the Telephoms@oer Protection Act of 1991
Declaratory Ruling and Order, 30 FCC Rcd 7961 $185%2015) (declining to “address the
exact contours of the *autodialer’ definition”).

86 SeeNCLC Petition at 17.
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by the federal governmefit. Federal agencies can control the scope of thi®aty and, with
it, what calls contractors can place without besaobject to the TCPA'’s “prior express consent”
requirement.
VII. CONCLUSION.
For the reasons discussed above, the Commissiatdstbeny NCLC'’s petition for

reconsideration of thBeclaratory Ruling

Respectfully submitted,

[s/ Mark W. Brennan

Mark W. Brennan

Partner

Hogan Lovells US LLP

(202) 637-6409
Mark.Brennan@hoganlovells.com

Counsel to RTI International

August 31, 2016

87 See Declaratory Rulingjf 12-19.
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